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       IN THE COURT OF THE CIVIL JUDGE AT UDALGURI 

       Present:  Mr. R Lal, AJS 

Title Appeal 01/2014 

1. Nasiram Bewa 

2. Aleha Bewa, 

3. Abdur Ajit 

4. Maser Ali. 

5. Ajijul Hoque. 

6. Toser Ali. 

7. Ali Seikh. 

8. Alisha Khatun. 

9. Fakir Ali. 

10. Ashadul Ali 

     -Vs- 

1. Daneswar Saharia. 

2. Keshap Ch Saharia 

3. Ajoy Kr Saharia. 

4. Tarun Ch Saharia. 

5. Bijoy Ch Saharia 

     Date of Argument: 18.01.2016 

     Date of Judgment: 05.02.2016 

     Advocate for Appellants: M. C Narzari 

     Advocate for Respondents:  

     Cases referred: 

              

    JUDGMENT 
 

1. The present appeal has been preferred against a judgment and 

decree passed by the learned Munsiff. The learned Munsiff has 

held that the plaintiffs have not been able to prove their right or 
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title over the suit property. Aggrieved, the appellants preferred 

the instant appeal.  

2. On institution of the appeal, summons/notices were issued to the 

respondents. But they did not appear. Anyway, once appeal is 

admitted, it has to be decided on merit based on rival pleadings 

and evidence on record. In that background, let me now study 

the plaintiff’s/appellants case and then proceed to examine the 

defence of the defendants/respondents. 

 

3. The Plaintiff’s case: The case of the plaintiff is that they had 

purchased a suit property measuring 3 bighas from proforma 

defendants Nos. 6 and 7 in the year 1980 by means of a 

registered sale deeds. It is the case of plaintiffs that due to 

inadvertence the patta and dag number of the land sold was 

wrongly entered in the deed. The plaintiffs contend that though 

the dag number and patta number was wrongly given, the land 

actually sold was given in physical possession to the plaintiffs and 

the plaintiffs have described of boundary of that land. The 

plaintiffs have stated that at the time of selling of the suit land 

the proforma defendant No.7 was a minor and he was 

represented by his mother and natural guardian being proforma 

defendant No.6.  

 

4. In the plaint the plaintiffs have described two schedules. 

Schedule “A” measures 3 bighas of land and is the land claimed 

by the plaintiffs. Schedule “B” covers 8 bighas, 4 kathas and 6 

lechas of land and this includes schedule “A” land. The periodic 
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patta number of the schedule “A” and “B” is 111 and dag No. in 

both the case is 333. The claim of the plaintiffs is that except 3 

bighas land which they had purchased the other land was in the 

possession of heirs of Late Birsa Mura.The plaintiff discloses that 

the schedule “B” land measuring 3 bighas is the middle part of 

the land marked by patta No.111 and dag No.333 and according 

to the plaintiff 1 bigha land on the eastern side and 4 bighas, 4 

kathas and 6 lechas land lie on the western side. The plaintiffs 

has thus explained that eastern and western plot to the suit land 

was in the possession of heirs of Late Birsa Mura. 

 

5. According to the plaint the cause of action arose about 2 years 

before the filing the suit when defendant No.3 Ajoy Kr. Saharia 

with the help of some hired laborer started cultivating the plot 

previously occupied by Late Birsa Mura and his heirs. 

 

6. It appears from the content of the plaint that in the year 2003 a 

miscellaneous case u/S 146 Cr. PC was instituted with respect to 

the suit property and thereafter the title of the plaintiffs became 

clouded.  The plaint also discloses that in the Section 145/146 Cr. 

PC proceeding the learned Executive Magistrate passed an order 

of attachment against which a revision petition was preferred 

before the Hon’ble Sessions Judge. 

 

7. The plaintiffs have now stated that only after filing of the 

proceeding before the Executive Magistrate, they obtained the 

jamabandi copy and found way back in 1977 the entire schedule 

“B” land” was mutated in the name of Rohita Devi the deceased 
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mother of the defendants No. 1 to 5 and total area of the land 

was shown as 11 bighas 2 kathas and 15 lechas. The plaintiffs 

further contended that by an order of the Circle Officer on 

24.04.1998 the land was subsequently mutated in the name of 

defendants Nos. 1 to 5 in place of their deceased mother. 

 

8. The case of the plaintiffs is that mutation was done illegally. The 

plaintiffs claim that they have been in possession of the land and 

prior to that the land was in possession of def. Nos. 6 and 7 

 

9. In the above background the plaintiffs have prayed for 

declaration for declaring the right title and interest over the suit 

property. They have further claimed that their possession over 

the suit property be confirmed and mutation order dated 

17.03.1977 and 24.04.1998 be declared as illegal.   

 

10. The Defendant’s case: Challenging the contention of the 

plaintiffs, the defendants No.1 and 3 filed a joint written 

statement of defence wherein they have stated that the plaintiffs 

had never purchased schedule “A” or schedule “B” land. 

According to the defendants the original pattadar and owner of 

the schedule “B” land measuring 8 bighas, 4 kathas and 6 lechas 

of land was Butu Maji. According to the contesting defendants 

the aforesaid Butu Maji had sold out his entire land marked as 

schedule “B” to Smt. Rohita Devi, the predecessor in the 

interested of the contesting defendants by the registered sale 

deeds executed in the year 1972. 
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11. It is the case of the answering defendants that after purchase 

Rohita Devi took possession of the land and was also paying land 

revenue. In 1981, so disclosed the written statement, the said 

Rohita Devi died and the land fell in the share of defendants 1 to 

5. Recognizing the succession the revenue authority recorded the 

name of defendants No. 1 to 5 in the namjari record.  

 

12. The defendants have claimed that in or around the year 2003, 

the plaintiffs tried to disposes them of the land and so the 

defendants instituted a case u/S 145/146 Cr. PC where order of 

attachment of the property was made. In the background the 

defendants have prayed for dismissal of the suit with cost. 

 

13. The documents furnished: Along with written statement of 

defence the contesting defendants have filed the certified copy of 

the sale deeds executed in the year 1972 in favour of Smt. Rohita 

Devi. The defendants have also submitted original patta No. 111 

which goes to show the name of Smt Rohita Devi being entered 

in the records. The patta was issued in the year 1985. The 

defendants have furnished the original khajana receipt and copy 

of namjari record which shows the name of the defendants in the 

mutation and khajana receipt. 

 

14. On the rival pleadings the learned Munsiff framed several issues.   

Issues Nos. I, II and III are formal issues relating the 

maintainability of the suit etc. The burden was on the defendant 

to show that the suit was not maintainable. The defendants did 

not contest the suit after filing the written statement of defence. 
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I have looked into the pleadings and I find that the suit is 

maintainable. Hence these three issues are decided in favour of 

the appellants. 

 

15. Issues No. V and VI related to the mutation order and the 

question as to whether the mutation was done legally or illegally. 

The decision on these two issues would depend to a large extent 

upon the decision on issue number IV. The most informant issue 

in the case at hand is whether the plaintiffs have right title 

interest and also possession over the schedule “A” land 

measuring 3 bighas. This is issue numbered IV.  

 

16. To decide this issue I have gone through the judgment and 

order dated 28.07.2014 passed by learned Munsiff. I have read 

the testimonies of the witnesses on record and I have given a 

patient hearing to Mr. Narzari, the learned counsel appearing for 

the appellants.    

 

17. The plaintiffs claimed to have purchased the property in 1980. 

But their pleadings and evidence is silent on namjari/mutation in 

their favour post purchase of the land. On the other hand the 

defendants have pleaded that they purchased the property in 

1972 and subsequently the name of the purchaser and after her 

death that of the defendants have entered the revenue records. 

The defendants have furnished the khajana receipts, the namjari 

copy and also the original patta of Periodic Patta number 111 to 

show that their name was recorded in all essential documents. 
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Patta is a very god document of title and namjari/mutation prima 

facie accounts for possession.  

 

18. In the above backdrop, I must note that the burden of proof is 

upon the plaintiffs, since they have instituted the suit. The initial 

onus to create the preponderance of probability is also on the 

plaintiffs, if they are to succeed. I have noted that the plaintiff 

Abdul Zabbar has been examined as PW1, Samra Mura as PW2, 

Daman Mazi as PW4, Ali Seikh as PW5, Chakra Mazi as PW6 and 

Aizul Haque as PW7 have gone through their evidence carefully.  

The plaintiffs have exhibited the certified copy of the sale deed 

executed in the year 1980. 

 

19. Analysis of Evidence:The plaintiffs have not furnished the 

patta of the property. In Udalguri district the settlement was 

done in the year 1980 onward and patta was issued in the year 

1985/1986. On the other hand, the contesting defendants had 

submitted the original patta issued in 1985 which shows their 

name. Patta is a very credible document of title.   

 

20. The sale deed furnished (Exhibit 1) by the plaintiff shows a patta 

number and dag number which is not the one over which the 

plaintiffs have claimed right and title. The plaintiffs had claimed 

that immediately after the execution of the sale deeds they came 

to know that the dag number and patta number was wrongly 

recorded, it happened in 1980. In such circumstance, the 

plaintiffs could have easily got a Rectification Deed done to 

correct anomaly. Law provides for such rectification. But nothing 
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of that sort was done. No reason has been adduced for not doing 

what the statute prescribes when anomaly creeps up in a 

registered document. On the other hand after 5 years of the sale 

deed, the patta was issued in the name of the defendant and this 

fact has not been challenged or repudiated which cast a cloud 

over the claim of the plaintiffs.  

 

21. Evidence is always tested on the touchstone on what is natural 

in the common course of human event. It is not natural conduct 

that the plaintiffs would purchase a property in 1980 and for next 

30/35 years ago would not even apply for namjari. The plaint is 

totally silent as to why the plaintiffs never went to the Circle 

office till 2003. On such a vital aspect, the pleading is totally 

silent.  

 

22. The suit property have been mutated in the name of Rohita Devi 

in 1977 and subsequently in 1998, the name of the defendants 

was recorded. In between in 1985, settlement was complete and 

patta was issued in the name of Rohita Debi (mother of the 

defendants). No-where I find the name of the present plaintiffs.  

 

23. There is concept called Buyer beware in the Transfer of Property 

Act. The principle is that before purchasing of landed property 

the buyer must take reasonable precaution. In the instant case 

the record goes to show that the name of Rohita Devi was 

recorded in the year 1977 itself in the namjari record. The 

plaintiffs claimed to have purchased the land from the 

defendants No. 6 and 7 in the year 1980. At that time the name 
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of defendants No. 6 and 7 was not there in the revenue record; 

rather the name of Rohita Devi was entered. In other words the 

plaintiffs did not take any care while purchasing the suit land, 

they then also did not move registering authority for rectification 

of the deed. 

 

24. In that view of the matter the plaintiffs have not been able to 

create the preponderance of probability in their favour as regard 

their right and title over the schedule property. In the result I 

hold that the conclusion of the learned Munsiff is absolutely 

correct and calls for no interference. His is a reasoned judgment 

and the same stands upheld.  

 

25. The appeal is dismissed with cost. Prepare a decree accordingly 

on or before 19.02.2016. Send a copy of the Judgment to the 

learned Munsiff. Return the LCR.  

Given under my hand and seal of this Court on this the 05th day 

of February 2016. 

 

      (R. Lal) 
               Civil Judge, Udalguri 

 
 

             

  


